
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Michigan Law Review 

PUBLISHED MONTHLY DURING THE ACADEMIC YEAR, EXCLUSIVE OF OCTOBER, BY THE 

LAW FACULTY OF THE UNIVERSITY OF MICHIGAN 

SUBSCRIPTION PRICE $2.60 PER YEAR. 35 CENTS PER NUMBER 

James H. Brbwstbr, Editor 

ADVISORY BOARD: 

Harry B. Hotchins Victor H. L,ane Horace I,. Wimjus 



Editorial Assistants, appointed by the Faculty from the Class of 1910: 

Prank Ayres, of Indiana. Harry W. Isenberg, of Ohio. 

Willard J. Banyon, of Michigan. Harrison Jones, of Georgia. 

John T. Creighton. of Illinois. C. Redman Moon, of Idaho. 

Earl W. Delano, of Michigan. Thomas I,. O'Leary, of Michigan. 

Ralph W. Doty, of Michigan. Harry L. Patton, of Illinois. 

George K. Foster, of Illinois. Herman a. Schafer, of Ohio. 

Karl B. Goddard, of Illinois. Frederick H. Schmidt, of Iowa. 

Lee M. Gordon, of Michigan. Mark V. Weatherford, of Oregon. 

Robert T. Hughes, of Indiana. Samuel R. Williams, of Michigan. 
Arthur F. H. Wright, of Illinois. 



NOTE AND COMMENT. 



James Barr Ames. — Hardly shall one name another American lawyer 
whose death would be as widely felt as will be that of James Barr Ames. 
He passed away on January eighth in the sixty-fourth year of his age. 

He was endowed by nature with rare gifts which he devoted most unsel- 
fishly and earnestly to the advancement of the science of law. For more 
than thirty-five years he had been a teacher of law, and in that important 
work he exercised an influence for good upon thousands of his pupils which 
cannot be adequately measured. Moreover, while he never practiced law, 
he had won the entire respect of the profession by reason of his preeminent 
rank as a scholarly lawyer. He was a man of innate courtesy and was per- 
sonally so attractive that one meeting him but casually was drawn to him 
as to a sympathetic friend. He was genuinely modest and yet, when differ- 
ence of opinion arose, he was kindly- — if sometimes impulsively — firm in his 
advocacy of principles which he was convinced were right. He was an in- 
spiring teacher and possessed the admirable faculty of making his pupils 
think for themselves. 

In addition to his professorship he had for the last fifteen years held the 
responsible office of Dean of the Harvard Law School, and in both vocations 
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he had shown such industry, patience, kindness and helpfullness as to inspire 
the faculty and students of his school with respect and gratitude. 

Always a most industrious and profound student of the history of the 
common law, he published some of the results of his studies in the form 
of essays that will live long after his grateful pupils have themselves passed 
away. He also compiled and edited valuable collections of cases on the sub- 
jects of torts, pleading, bills and notes, partnership, trusts, suretyship, ad- 
miralty and equity jurisdiction. It is doubly regrettable that the burden of 
his cares as dean and teacher not only probably shortened his useful career, 
but also prevented the accomplishment of a greater amount of literary work. 

For about twenty years he had been a member - of the American Bar As- 
sociation, and was of course, always actively interested in questions con- 
cerning legal education that were discussed at meetings of the association. 
For several recent years he also rendered efficient service to the cause of uni- 
formity of legislation as a member of the Conference of Commissioners on 
Uniform State Laws. 

His work has been well done and will live, but he will probably be best 
remembered by all who knew him for what he was, rather than for what 
he did. J. H. B. 



Necessity and Effect of a Theory. — That it is advisable for a plaintiff 
to proceed upon a definite theory will be conceded; and the reasons are ob- 
vious. Is it necessary, however, for him to do so? And having adopted 
one, is he bound by it and must he recover, if at all, upon the one adopted? 
Selecting a particular instance, can he proceed upon the theory that" the de- 
fendant is liable in tort and hold him for a breach of contract ? In Cockerell 
v. Henderson et al., — Kansas — , 105 Pac. Rep. 443, decided November nth, 
1909, it is held that a plaintiff may in his pleading adopt one theory and 
recover upon another. The syllabus in that state is prepared by the court 
and states the law of the case; and we quote from it as follows: 

"In a civil action, which may be founded upon either contract or tort, 
the plaintiff is not required to state upon which he relies as the basis of the 
action, and generally, if he should make such a statement and be mistaken, 
the statement would be immaterial. (Italics ours.) All that the plaintiff is 
required to do is to state facts' constituting his cause of action, in ordinary 
and concise language, and without repetition." 

The decision is based upon the code provision abolishing the forms of 
action. The petition set forth five causes of action, substantially the same, 
and arising out of the sale of capital stock in a certain company; one was 
based upon the alleged sale of stock to plaintiff, and four upon sales to others 
who had assigned to plaintiff; the allegations as to each were substantially 
the same and in substance as follows: 

"That the stock had no value whatever at the time of issuing the same 
to the palintiff and his assignors; that he and said assignors severally were 
induced to purchase the same by the fraudulent representations of the de- 
fendants; that the aggregate amount of such capital stock sold to the plain- 
tiff and assignors was $5,000, which amount the plaintiff asked to recover 



